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STATEMENT OF THE CASE
Preliminary note: Appellant Eliopulos' "statement of facts" is sufficiently "obscure and
esoteric" to preclude rationale linkage to the Memorandum Decision under appeal. (R. p. 377);
Liponis v. Bach, 149 Idaho 372,374,234 P.3d 696 (2010). Also, there is no citation to the record.

This omission is in derogation of Rule 35(a)(6), I.AR.

Appellant's "argument" lacks the

particularity to cure these ambiguities.
Appellant's "statement of the case" identifies a portion of the pleadings in the case without
an intelligible narrative as to the course of proceedings below.
Under these circumstances, respondent Panagiotou will attempt to craft a coherent brief but
will defer speculating upon which portions of the record appellant Eliopulos bases his appeal. It is
not incumbent upon Respondent to cure the defects in Appellant's Brief. Nor does it devolve upon
this Court to search the record for error. Halvorson v. North Latah County, 151 Idaho 196, 202, 254
P.3d 497 (2010).
Nature of the case: The Complaint (R. p. 15) sought damages for malicious prosecution and
abuse of process based upon underlying litigation prosecuted by appellant Eliopulos which
underlying litigation was dismissed ("Ada County litigation").
In the Amended Answer, Affirmative Defenses and Verified Counterclaim (R. pp. 50-71),
counterclaimant Eliopulos alleges five causes of action for fraud (R. 65-69). Each cause of action
alleges that counterdefendant Panagiotou engaged in misconduct in the underlying litigation. This
misconduct, alleged Eliopulos, "resulted in the denial of the relief Eliopulos sought in the 2005 Ada
County case." (R. p. 380). Specifically, in each of the five counts, Eliopulos alleges that the
fraudulent conduct of Mr. Panagiotou "delayed" the Ada County litigation (R. pp. 65-69).
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Course of proceedings below:
(1)

Dismissal of complaint:

As a discovery sanction, the District Court dismissed

plaintiff Panagiotou's Complaint (R. p. 317).
(2)

Dismissal of counterclaim:

In granting summary judgment against Eliopulos'

Counterclaim, the District Court ruled that Meglon Trust, not Eliopulos, brought the underlying
matter ("Ada County litigation") and Eliopulos lacked standing to prosecute the counterclaim.
According to the District Court:
Thus, Eliopulos' counterclaim seeks relief for the dismissal of the
Second and Third Causes of Action brought by Meglon Trust in the
Sixth Amended Complaint in the 2005 Ada County case. Without a
valid assignment of the fraud claims from Meglon Trust to Eliopulos,
Eliopulos does not have standing to assert such fraud claims because
he did not suffer the injury for which he now seeks a remedy in his
counterclaim.
R. p. 381.
As a second basis for dismissal of the Counterclaim, the District Court ruled that, even
assuming that Meglon assigned its rights to Eliopulos, the rights under the "Bianco contract" do not
include "any rights of the Meglon Trust against Panagiotou for fraud" (R. 383).
ADDITIONAL ISSUES PRESENTED ON APPEAL
(1)

Whether the herein appeal should be dismissed by reason of Appellant Eliopulos' (a)

failure to develop a coherent Statement of Facts, (b) failure to include citations to the record, and
(c) failure to specify judicial error.
(2)

Whether attorney fees should be awarded against the Appellant on the grounds that the

appeal has been prosecuted frivolously, unreasonably or without foundation. See Idaho Code § 12121 and Rule 54(e )(1 ), Idaho Rules of Civil Procedure.

RESPONDENT'S BRIEF - 3

ARGUMENT
THE APPELLANT'S INDEFINITE ATTACK ON THE DECISION OF
THE DISTRICT COURT IS INSUFFICIENT TO PRESERVE
ANY ISSUES FOR APPELLATE REVIEW
As noted above, the Appellant Brief fails to identify the legal and factual basis for this appeal.
Appellant has also failed to comply with Rule 35(a)(6), respecting citation to the record. Even the
argument lacks the coherence required by Idaho common law. Dawson v. Cheyovich Family Trust,
149 Idaho 375,383,234 P.3d 699 (2010).
As the Supreme Court has noted:
This Court will not search the record on appeal for error. Suits v.
Idaho Bd. OfProf'! Discipline, 138 Idaho 397,400, 64 P.3d 323,326
(2003). Consequently, to the extent that an assignment of error is not
argued and supported in compliance with the I.A.R., it is deemed to
be waived. Suitts v. Nix, 141 Idaho 706,708,117 P.3d 1209, 122
(2005) .... "Because of Bach's convoluted briefing, it is not easy to
follow his arguments or to discern how they might be legally
supported." Id. At 790,229 P.3d at 1153. Therefore, because Bach's
arguments are "so lacking in coherence, citations to the record,
citations of applicable authority, or comprehensible argument," this
Court will not consider them on appeal. Id.
Liponis v. Bach, 149 Idaho 372,375,234 P.3d 696 (2010)

Under the authorities cited, appellant's assignment of error, to the extent it can be identified,
should be deemed waived and the appeal dismissed.
I
I
I
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THE DISTRICT COURT CORRECTLY RULED THAT ELIOPULOS
LACKED STANDING TO PROSECUTE THE COUNTERCLAIM.
AND THAT THERE WAS NO ASSIGNABLE FRAUD CLAIM.

It is undisputed that the underlying Ada County litigation was brought by Meglon Trust, not
Mr. Eliopulos. As ruled by the District Court, because the Meglon Trust, not Eliopulos, prosecuted
the underlying action, "Eliopulos does not have standing to assert such fraud claims because he did
not suffer the injury for which he now seeks a remedy in his counterclaim" (R. 381).
In addition to its deficiency for lack of standing, the Counterclaim failed to state a claim, i.e.,
the assigned contract was for the "payment of certain sums of money" to Meglon and not the rights
of Meglon for "any fraud which may have allegedly occurred during the 2005 Ada County case".
As the District Court opined:
Here, the language of the 2010 and 1998 Assignments is not
reasonably subject to conflicting interpretation and thus is
unambiguous. The 2010 Assignment assigned the right of the Plan
Administrator of the Estate of Gaston & Snow in the 1998
Assignment to Meglon Trust. The 1998 Assignment granted the Plan
Administrator, and thus Meglon Trust, rights to payment of certain
sums of money as well as a right to performance of certain
undertakings by the Buyers, Tina Panagiotou and Pana-Tek. Nothing
in the 2010 and 1998 Assignments assigns the rights ofMeglon Trust
against Panagiotou for any fraud which may have allegedly occurred
during the 2005 Ada County case. Thus, even considering Mr.
Eliopulos' affidavit stating Meglon Trust assigned its rights in "the
Bianco contract" to Eliopulos in his individual capacity in April 2012
in a light most favorable to Mr. Eliopulos, those rights did not and do

not include any rights of Meglon Trust against Panagiotou for any
fraud which may have allegedly occurred during the 2005 Ada
County case.
R. p. 382-383 (emphasis added).
In addition to Eliopulos' deficient standing, the District Court correctly concluded that the
Counterclaim lacked a contractual basis.
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ELIOPULOS FAILS TO IDENTIFY ANY EVIDENCE OR DECISION IN THE RECORD
INDICATING AN ABUSE OF DISCRETION BY THE DISTRICT COURT.
No record of discretionary abuse by the District Court: There is no factual or legal basis to
assert that the District Court abused her discretion in not imposing additional discovery sanctions
upon Panagiotou.

By successive orders, the District Court imposed the following discovery

sanctions on Panagiotou: (1) she limited the evidentiary basis upon which Panagiotou could
prosecute his complaint (R. p. 89); (2) she imposed monetary contempt sanctions upon Panagiotou
(to be paid to Eliopulos, not the clerk of the court, (R. p. 117); and (3) the District Court dismissed
Panagiotou's complaint (R. 315).
Mr. Eliopulos is apparently arguing that, as a further sanction, judgment should have been
entered on the Counterclaim as a matter of law. There is no factual or legal basis on which to
contend that further discovery sanctions were warranted. More to the point, there is no basis on
which to argue that the District Court abused her discretion in failing to impose additional sanctions.
Devault v. Herndon, 107 Idaho 1,684 P.2d 434 (1984).

The District Court's threat with respect to the Counterclaim dealt with the prospect of
evidentiary opposition to the Counterclaim, not entry of judgment on the Counterclaim as a sanction:
The District Court noted:
If these documents are not made available to the Defendant for
inspection and/or copying on September 13, 2013 at 10 a.m., pursuant
to Rule 37(b), the court will consider this failure as a contempt of
court and may enter an order of contempt, but the Court will dismiss
the Plaintiffs Complaint and enter an order prohibiting the Plaintiff
to oppose the counterclaim filed in this case.

R.p. 89.
Rule 37(b), I.R.C.P., contemplates sanctions which (1) prohibit a party to "oppose" certain
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claims by "introducing designated matters into evidence" (Rule 37(b )(2)(A) or (2) a sanction which
orders a judgment by default (Rule 3 7(b )(2)(c). Clearly the threatened sanction by the District Court
dealt with the former sanction respecting evidentiary matters. The summary judgment on the
Counterclaim was entered based upon a legal point, not evidentiary material submitted by
Panagiotou.
Even had she intended otherwise, the District Court held the discretionary power to ignore
her prior opinion. Ashby v. Western Council, 117 Idaho 684, 791 P .2d 434 (1990). The record does
not support a conclusion that the District Court abused her discretion.
APPELLANT'S FAILURE TO IDENTIFY JUDICIAL ERROR
AND HIS FAILURE TO CITE THE RECORD CONFIRM THE
THE FRIVOLOUSNESS OF THIS APPEAL
No substance to assignment of judicial error on the standing issue: The upshot of the District
Court's decision as quoted above (R. p. 382-383) is that the underlying litigation was brought by the
Meglon Trust. Accordingly, opined the Court, Mr. Eliopulos lacked standing to assert in the
Counterclaim that Panagiotou' s fraud delayed the underlying Meglon litigation (R. 3 81 ).
At Appellant's brief, p.33, Eliopulos asserts that the Court erred in granting summary
judgment but fails to identify the legal error asserted. At page 40, Eliopulos alleges that the District
Court got things wrong on the issue of standing because she failed to "liberally construe" all
inferences in Mr. Eliopulos' favor. Again, the desired inferences are not identified.
No substance to claim of error on the non-existent assignment of a fraud claim: The District
Court opined that the purported assignment to Meglon Trust dealt with the payment of money, not
the assignment of fraud claims R. p. 383). Mr. Eliopulos' mistaken impression of her ruling is that
"the finding that the fraud claim relating to the Bianco contract arose before Eliopulos' purchase is
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the assignment of fraud claims (R. p. 383). Mr. Eliopulos' mistaken impression of her ruling is that
"the finding that the fraud claim relating to the Bianco contract arose before Eliopulos' purchase is
erroneous". (Appellant Brief, p. 39). The timing of the fraud claim is irrelevant.
No substance to assignment of error in discovery matters: At pages 41 to 43, Eliopulos
asserts that additional discovery sanctions should have been imposed. However, he fails to identify
the discovery abuses that required additional sanctions. The abuse of discretion standard cannot
even be addressed until that factual predicate, i.e., discovery abuse, is established.
Attorney fees for frivolous prosecution: The only fair conclusion is that this appeal was
brought frivolously, unreasonably or without foundation, and appellant Eliopulos should suffer an
award of attorney fees. Idaho Code §12-121 and Rule 54(e)(l), I.R.C.P. The Appellant fails to
identify any meritorious grounds for reversal of the District Court. To exacerbate this lack of
substantive merit, there are no citations to the record in his Statement of Facts which Statement itself
is a collection of irrelevant arcana.
THE COUNTERCLAIM SEEKS RELIEF BASED UPON A SERIES OF
COMMERCIAL TRANSACTIONS, ENTITLING RESPONDENT AS PREVAILING
PARTY, TO ATTORNEY FEES UNDER IDAHO CODE§ 12-120(3).
Commercial orientation of the counterclaim: Some examples of the commercially based
allegations of the Counterclaim:
1.

"Panagiotou and his wife entered into a contractual arrangement with Alfred
J. Bianco

2..

. . ." (R. p. 31);

"The Erkins had been clients of G & S which represented them and their
wholly owned Bliss Valley Foods corporation . . ." R. p. 31);

3.

"The Plan Administrator and the Court relied on defendant Panagiotou's
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representation in approving the sale of the claim to Panagiotou and his
entities (R. p. 32);
4.

"Panagiotou was scheduled as a disputed creditor in that case in the
amount of $2.6 million . . . " (R. p. 33);

5.

"The Boston Litigation clearly was an effort by Panagiotou to "run Eliopulos
out of business" . . ." (R. p.35).

Alleged commercial relationship between Eliopulos and Panagiotou: At paragraph 44 of the
Counterclaim, Eliopulos alleges as follows:
In 2012, Eliopulos purchased the rights of Alfred J. Bianco as Plan
Administrator in the contract with Panagiotou and his ex-wife Tina
Valcarenghi. The negotiations were between Eliopulos and Richard
Smolev the successor Plan Administrator. Mr. Bianco had died in
June 2009. During the negotiations, Eliopulos was informed that Mr.
Smolev had contacted Panagiotou regarding the status of the Idaho
property in late November of 2009. Panagiotou informed Mr. Smolev
that the property was in foreclosure, that his home was in foreclosure,
that he owed Farmer's National Bank over $500,000.00, that he had
received no funds which could be used to pay on the Bianco contract,
and that he was going to file bankruptcy.
R.p. 62.
To the extent that Idaho Code§ 12-120(3) requires that a contractual relationship exist
between the parties, it is undisputed that, as assignee of the Bianco contract, Mr. Eliopulos
sought to enforce those contract rights against Panagiotou.
In the event respondent Panagiotou is the prevailing party in this appeal, he is entitled to an
award of attorney fees pursuant to Idaho Code § 12-120(3).

Eliopulos alleges that Panagiotou

sought to "delay" the underlying litigation by fraudulent conduct. The alleged fraudulent conduct
does not disqualify Mr. Panagiotou from seeking attorney fees under Idaho Code § 12-120(3) which
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From time to time the Court has denied fees under LC. § 12-120(3)
on the commercial transaction ground either because the claim
sounded in tort or because no contract was involved. The commercial
transaction ground in IC. § 12-120(3) neither prohibits a fee award
for a commercial transaction that involves tortious conduct (see
Lettunich v. Key Bank Nat'! Ass'n, 141 Idaho 362, 369, 109 P.3d
1104, 1111 (2005) ), nor does it require that there be a contract. Any
previous holdings to the contrary are overruled. We hold that Blimka
is entitled to a fee award on appeal with respect to his fraud claim, as
he is seeking recovery of damages sustained as a result of the
commercial transaction involved in this case.
Id., 143 Idaho 728, 729 (emphasis added).

It cannot be disputed that Eliopulos was attempting to enforce contract rights against
Panagiotou which is a condition to the application ofldaho Code§ 12-120(3). Erickson v. Flynn, 138
Idaho 430, 64 P.3d 959 (Ct. App. 2002). That is, Mr. Eliopulos has alleged that Panagiotou's fraud
precluded enforcement of his contract rights against Panagiotou. The application of this code section
is appropriate even though the contract in question is adjudged to be unenforceable Lawrence v.

Jones, 124 Idaho 748. 864 P.2d 194 (Ct. App. 1993).
CONCLUSION
Based upon ( 1) the marginally coherent Statement of Facts, (2) the absence of citation to the
record, and (3) the failure to articulate judicial error, this appeal should be dismissed. In the event
the "Issues on Appeal" are addressed, the District Court should be affirmed. In either event,
Respondent Panagiotou would be the prevailing party and is entitled to an award of attorney fees
under Idaho Code sections 12-120(3) and 12-121.
Respectfully submitted this 27 th day of March, 201§\

<7

/~
Allen B4mrs i;,
Attorney for plaintiff/respondent
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 27 th day of March, 2015, I caused to be served two true and
correct copies of the foregoing by the method indicated below, and addressed to the following:

Mr. Petros G. Eliopulos
2303 Table Rock Road
Boise, Idaho 83712
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X U.S. Mail
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile at
(208)345-5723

